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FLa: B-214977 DATE: August 21, 1984 

MATTER OF: Saxon Corporation 

DIOEST: 

Protest that specifications are unclear or 
impose impossible burden on contractor is denied 
where record shows that solicitation require- 
ments are reasonably related to the agency's 
needs and that bidders were provided with an 
adequate basis to submit well informed bids. 
The mere presence of risk in a solicitation does 
not make the solicitation inappropriate. 

Saxon Corporation (Saxon) protests various portions 
of the specifications in invitation for bids ( I F B )  
No. N622467-83-B-4107 issued by the Naval Weapons Station, 
Charleston, South Carolina. We deny the protest. 

The I F B  solicited bids for the maintenance of military 
family housing at the base. 
>repare an adequate bid since several of the specifications 
are either unclear or impose impossible burdens on the 
contractor. Specifically, Saxon alleges that the Navy's 
scheme for contract deductions for nonperformed or 
unsatisfactory performance is ambiguous and is overly 
stringent. Also, Saxon argues that the Navy has reserved 
the right to change the definition of an "energency" c a l l  
an? that this rnakes it impossible to estimate a price for 
this service. In addition, Saxon contends that the Navy 
s'r13uld provide bidders with more information concerning the 
a c t u a l  work  required in previous years and the cornposi"_ic>n 
of the approximately 4,000 backlogged workorders which the 
contractor is required to complete. Finally, Saxon 
complains that the IFB's requirement that the contractor 
provide moving services for the base should not he inclulod 
in a h o u s i n g  naintenance contract and that the Yavy's 
requirement that any contractor constructed facility be 
torn down after the completion of the contract precludes 
coinpetition on an equal basis since bidders are gis*ren no 
instruction as to how to build this facility or amortize 
its cost. 

Saxon contends that it cannot 

The Navy responds that the Schedule oE Deductions does 
not expose a coritractou to excessive penalties. The 
successful contractor is expected to propose an acceptable 
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s c h e d u l e  w i t h i n  15  days  a f t e r  award a n d  t h e  Navy i n d i c a t e s  
t h a t  t h e  t o t a l  a m o u n t  of t h e  d e d u c t i o n s  is  l i m i t e d  by t h e  
t o t a l  a m o u n t  b i d .  W h i l e  t h e  Navy reserves t h e  r i g h t  t o  
re ject  t h e  p r o p o s e d  s c h e d u l e ,  t h e  Navy s t a t e s  t h a t  i t s  
r i g h t  t o  do so t a k e s  e f f e c t  o n l y  when t h e  proposed s c h e d u l e  
is u n b a l a n c e d .  A l s o ,  t h e  Navy i n d i c a t e s  t h a t  w h e r e  a 
c o n t r a c t o r ' s  w o r k  i s  f o u n d  n o t  acceptable ,  t h e  c o n t r a c t o r  
is allowed t o  reperform t h e  w o r k ,  i f  poss ib le ,  before a n y  
d e d u c t i o n s  a re  t a k e n  u n d e r  t h e  s c h e d u l e .  T h e  Navy a r g u e s  
t h a t  t h i s  is a r e a s o n a b l e  m e t h o d  w h i c h  e n s u r e s  a n  a d e q u a t e  
remedy f o r  t h e  g o v e r n m e n t  i n  t h e  e v e n t  of b r e a c h  a n d  t h a t  
t h e  r e spec t ive  o b l i g a t i o n s  o f  t h e  par t ies  u n d e r  t h i s  s c h e m e  
are c l e a r l y  d e f i n e d .  

F u r t h e r ,  t h e  Navy  i n d i c a t e s  t h a t  i t  h a s  n o t  r e s e r v e d  
t h e  r i g h t  t o  c h a n g e  t h e  d e f i n i t i o n  of a n  e m e r g e n c y  s e r v i c e  
c a l l  d u r i n g  c o n t r a c t  p e r f o r m a n c e .  R a t h e r ,  t h e  Navy s t a t e s  
t h a t  i t  h a s  m e r e l y  reserved t h e  r i g h t  t o  d i s a g r e e  w i t h  t h e  
c o n t r a c t o r ' s  c a t e g o r i z a t i o n  of a se rv ice  c a l l  a n d ,  i f  
a p p r o p r i a t e ,  reca tegor ize  s u c h  a c a l l  so  t h a t  i t  i s  g i v e n  
immediate a t t e n t i o n .  However, t h e  Navy i n d i c a t e s  t h a t  t h e  
d e f i n i t i o n  o f  a n  e m e r g e n c y  s e r v i c e  c a l l  i t s e l f  is  a s  s e t  
f o r t h  i n  t h e  IF l3  a n d  d o e s  n o t  c h a n g e .  ., 

A l s o ,  t h e  Navy s t a t e s  t h a t  b i d d e r s  were p r o v i d e d  w i t h  
s u f f i c i e n t  h i s t o r i c a l  d a t a  t o  a s s i s t  i n  b i d  p r e p a r a t i o n .  
A p p e n d i x  M of t h e  I F B  p r o v i d e d  t h e  a v e r a g e  n a i n t e n a n c e  
r e q u i r e m e n t s  f o r  t h e  f a m i l y  h o u s i n g  u n i t s  o v e r  t h e  p r e v i o u s  
y e a r  a n d  t h e  Navy c o n t e n d s  t h a t  t h i s  i n f o r m a t i o n  i s  s u f f i -  
c i e n t  t o  e n a b l e  b i d d e r s  t o  p r i c e  t h e  work .  I n  a d d i t i o n ,  
t h e  Navy s t a t e s  t h a t  t h e  b a c k l o g g e d  w o r k o r d e r s  a r e  
r e p r e s e n t a t i v e  of t h e  t y p e  of work  o t h e r w i s e  required b y  
t h e  I F B  a n d  a s  a r e s u l t ,  b i d d e r s  h a v e  a d e q u a t ?  i n f o r n a t i o n  
c o n c e r n i n g  t h i s  r e q u i r e m e n t .  

T h e  :Javy 2 l 5 c 1  a r g u e s  t h a t  t h e  reqdiremeq: t_i?zit  
c q n t r a c t o r  remove  a n y  f a c i l i t y  i t  c o n s t r u c t s  .?oes n o t  
p r e c l u d e  e q u a l  c o n p e t i t i o q .  A l t h o u g h  a c k n g w l e 3 g i n r J  t h a t  
: h i s  r e q u i r e m e n t  n a y  c a l l  €o r  sone c r e a t i v i t y  ? r  i n n o v 2 t i o n  
> n  t h e  b i d d e r ' s  p a r t ,  t he  :Javy c o n t e n d s  t t i 3 t  i -  :i a 
s t r a i g h t f o r w a r d  z e q u i r e m e n t  w h i c h  i s  2 q u a l l y  a p p l i c a b l e  t i  
a l l  b i d d e r s .  F i n a l l y ,  t h e  Navy i n d i c a t e s  t h a t  i t  i s  J n -  
aware o f  a n y  r e a s o n  why t h e  r e q u i r e m e n t  t h a t  :+e c o n t r 3 c t ; r  
p r o v i d e  n o v i n g  s e r J i c e s  € o r  g o v e r m e n t - o w n e d  -.- ;uipme?t i~ 
i n a p p r o p r i a t e .  

The  d e t e r n i n a t i 3 7  of t h e  n e e d s  2 €  t h e  q o v e r n m e n t  a?d 
t h e  b e s t  . n e t h o d  l>f  i i c c o r x o d a t i n q  such 7,eeds 3 ~ 2  Frimari ' , . ; .  
t h e  r e s p o n s i b i l i t y  o f  t h e  c o n t r a c t i l i 3  agencY7. T 5 i s  i s  
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b e c a u s e  t h e  agency is  f a m i l i a r  w i t h  t h e  c o n d i t i o n s  u n d e r  
which s u p p l i e s ,  equ ipmen t  o r  s e r v i c e s  have  been used i n  t h e  
pas t ,  and how t h e y  are t o  be used i n  t h e  f u t u r e  and 
t h e r e f o r e  is  g e n e r a l l y  i n  t h e  b e s t  p o s i t i o n  t o  know t h e  
g o v e r n m e n t ' s  a c tua l  needs  and b e s t  a b l e  to  d r a f t  appro-  
p r i a t e  s p e c i f i c a t i o n s .  Edward E. D a v i s  C o n t r a c t i n g ,  I n c . ,  
B-211886, Nov. 8 ,  1983,  83-2 C.P.D. (1 541. Consequen t ly ,  
w e  w i l l  n o t  s u b s t i t u t e  our  judgment  f o r  t h a t  o f  t6e con-' 
t r a c t i n g  agency  a b s e n t  a c lear  showing t h a t  t h e  a g e n c y ' s  
d e t e r m i n a t i o n  had no  r e a s o n a b l e  b a s i s .  Big  Bud Tractors ,  
- I n c . ,  B-209858, Feb. 4 ,  1983 ,  83-1 C . P . D w  

Here, w e  f i n d  t h a t  Saxon h a s  n o t  m e t  t h i s  burden .  
Based o n  t h e  record, w e  c a n n o t  c o n c l u d e  t h a t  t h e  so l i c i t a -  
t i o n  requirements are  u n r e a s o n a b l e  o r  t h a t  b i d d e r s  were n o t  
p r o v i d e d  w i t h  a n  adequate b a s i s  f o r  t h e  p r e p a r a t i o n  of w e l l  
in formed b i d s .  See T a l l e y  S u p p o r t  S e r v i c e s ,  I n c . ,  
B-209232, June  2 7 , 1 9 8 3 ,  83-2 C.P .D .  11 27. I n  our  view,  
Saxon is  p r i m a r i l y  a t t e m p t i n g  t o  have t h e  s o l i c i t a t i o n  
s p e c i f i c a t i o n s  r e s t r u c t u r e d  t o  e l i m i n a t e  as  much r i s k  a s  
p o s s i b l e .  However, i t  is fundamen ta l  t h a t  t h e  mere 
p r e s e n c e  of r i s k  i n  a s o l i c i t a t i o n  d o e s  n o t  make t h e  
s o l i c i t a t i o n  i n a p p r o p r i a t e .  Diesel-Electr ic  S a l e s  & 
S e r v i c e ,  I n c . ,  B-206922, J u l y  2 7 ,  1982 ,  82-2"C.P.D. 11 84 .  
The I F B  p r o v i s i o n s  compla ined  of a f f e c t  a l l  p o t e n t i a l  
b i d d e r s  e q u a l l y  a n d  t h e  f a c t  t h a t  b i d d e r s  may respond 
d i f f e r e n t l y  i n  c a l c u l a t i n g  t h e i r  p r i c e s  i s  a matter of 
b u s i n e s s  judgment  and does n o t  p r e c l u d e  a f a i r  c o m p e t i t i o n .  

F i n a l l y ,  w e  note t h a t  t h e  Navy r e c e i v e d  seven  b i d s  i n  
response t o  t h e  s o l i c i t a t i o n .  A p p a r e n t l y  these b i d d e r s  
were a b l e  t o  u n d e r s t a n d  t h e  s p e c i f i c a t i o n s  and c a l c u l a t e d  
t h e i r  b i d s  d e s p i t e  t h e  r i s k s  p e r c e i v e d  by Saxon. V n d e r  
t hese  c i r c u m s t a n c e s ,  w e  c a n n o t  a g r e e  t h a t  t h e  spec i f i ca -  
t i o n s  are u n c l e a r  o r  i m p o s s i b l e  t o  pe r fo rm.  

The  p r o t e s t  is d e n i e d .  

bI"w Com p t ro 1 1 e r "Ge I& r a 1 
of t h e  Un i t ed  S t a t e s  




